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OPINION

ReginaHendl ey testified that, on the morning of November 4, 1999, she went to her parents
house to give her disabled mother a bath. Her father, Sam Raper, looked out the back door and
noticed that ared truck was parked at Ms. Hendley’ s house, which was separated from her parents
house by only afield. When Ms. Hensley arrived in her driveway, she saw aman inside her house
looking out thefront door. Ms. Hensley went into her house and saw the intruder going around her
kitchen table and out the back door. From her front porch, Ms. Hensley watched the man get into
his truck. Although the man attempted to hide his face with his blue jean jacket, Ms. Hensley
testified that she got agood look at hisface. Ashegot into histruck, she saw him lay agun, which



he had taken from her house, in the seat of his pickup. Asthe mandroveaway, Ms. Hensley noticed
his license plate number.

Ms. Hensley then went inside her house and called 911. Shetried to remember the license
plate number that she had seen, but she could not “because [she] was so shook up.” However, she
did give them what she thought to be the license number. Ms. Hensley discovered that a jar of
money and old coins, which she and her husband kept in the top of the hdl closet, waslaying on the
couch, empty. She also verified that the intruder had taken a gun from her bedroom closet.

Ms. Hensley described the truck the man was driving as small, old, and red with white
pinstripeson each side. Detective Kenny Hopewent to Ms. Hensley’ shousein order for her to view
a photographic lineup. She was unable to identify the intruder from the first lineup, although the
Defendant’s picture was in that array. She did pick the Defendant’s photograph out of a second
lineup, shown to her at alater time. Attrial, Ms. Hendey identified the Defendant in open court as
the person she saw leaving her house on the day in question.

Detective Kenny Hope tegtified that he went to Ms. Hensley’s house to investigate the
burglary. Hewas ableto lift alatent fingerprint from the jar that contained Ms. Hensley’s money.
Healsointerviewed Ms. Hensley. Thelicensetag number she have him was468SJP. However, the
truck to which that licensetag was registered did not fit the description of thevehiclegiven by Ms.
Hensley. Some time later, Detective Hope received information regarding the vehicle used in the
burglary. Asaresult of thisinformation, the detective located the bed of asmall Toyotatruck that
matched the description of thetruck Ms. Hensley gave. Upon viewing aphotograph of thetruck bed,
Ms. Hensley confirmed that it had come from the truck that was used in the burglary of her house.
The truck bed was found at the Defendant’s residence. At this point in Detective Hope's
investigation, the Defendant became the prime suspect.

Eventud ly, apoliceofficer saw the Defendant driving the cab and chassisof the Toyotatruck
and performed atraffic stop. Detective Hopetestified that the truck cab had been painted black, but
the red paint and pinstripes were still visible.! Thelicense plate number on the truck the Defendant
was driving was 438SJP. The Defendant was placed under arrest and fingerprinted, and his
photograph was inserted in a photographic lineup. Although Ms. Hensley had already viewed a
lineup which contained a photo of the Defendant and was unable to identify him, Detective Hope
allowed her to view a second array of photos that contained a more recent depiction of the
Defendant. From this second lineup, Ms. Hensley identified the Defendant as the man she saw at
her house.

On cross-examination, Detective Hope testified that he submitted the fingerprint found on
the victim’ smoney jar to MonicaDatz with the sheriff’ soffice for analysis. He admitted that, prior
to Ms. Datz examining the print, he had the fingerprint anayzed by an expert in Loudon County,
who stated that he was not able to conduct an identification or comparison because of the poor

1The bed of the truck retained the original red paint and white pinstripes.
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quality of the fingerprint. However, Detective Hope aso testified that the examiner from Loudon
County spent only two or three minutes looking at the print before he declared that he was unable
to use it for comparison purposes.

MonicaDatz, the fingerprint examiner for the Monroe County Sheriff’s office, testified that
she analyzed the fingerprint given to her by Detective Hope, which was lifted from thejar in which
Ms. Hensley kept her money. Ms. Datz compared this print to the Defendant’ sfingerprints, and she
concluded that the two fingerprints matched.

Leon Freeman, the Defendant’ s brother-in-law, testified for the defense. He testified that
around September 23, 1999, he bought from the Defendant the truck bed that had been attached to
the Defendant’ s Toyota truck. He further testified that the truck was not running on November 4,
1999, the date of the burglary, because the Defendant and he were changing the engine of the
vehicle. He stated that they finished with the engine work “right around then, the 4th, 5th,
somewheres([sic] donginthere.” However, they were unableto completethewiring onthevehicle.
Although Mr. Freeman testified that the Defendant’ struck could not have been used in the burglary
because it was not yet running, he acknowledged that he did not divulge that information to the
police until a court proceeding in October of 2001.

Dennis Winkler also testified on the Defendant’s behalf. He stated that the Defendant
contacted him on November 2, 1999, about wiring his Toyotatruck. He said that, at that time, the
truck was not fitted with adistributor cap, without whichitwould not run. Mr. Winkler went tolook
at the truck on November 3; however, he did not perform the wiring work on the truck because he
left on ahunting trip later that day.

Donnie McDaniel, the Defendant’ s uncle by marriage, testified that he wired the engine of
the Defendant’ s pickup truck on November 5, 1999. He further testified that there was no way the
truck could have run before he performed the wiring work. He said that he remembered wiring the
truck on thefifth because hereceived hisdisability check onthethird and paid hisbillson thefourth.
On cross-examination, Mr. McDaniel admitted that he never told the police that the Defendant’s
truck was not running on November 4.

The Defendant’s father, Verlin Forester, also testified that the Defendant’s truck was not
operableon November 4, 1999, becauseit wasnot properlywired. Mr. Forester testified that hetook
the Defendant to work at 7:00 a.m. on the fourth of November. Mr. Forester stayed with the
Defendant until approximately 10:00 or 10:30 in the morning, at which time he left. When he
returned between 2:00 and 2:30, the Defendant was still there working. Mr. Forester testified that
the Defendant’s truck was repaired and running on either the fifth or sixth of November. Mr.
Forester admitted that he did not make Detective Hope awarethat hisson wasworking on November
fourth and that his truck was not running on that date. By way of explanation, Mr. Forester stated,
“I just didn’t figure that he’ d believe me, so there wasn't no use in me talking to him about it, you
know.”



On cross examination, the prosecutor asked Mr. Forester why November 4 stood out in his
mind. Mr. Forester responded that he always went deer hunting when muzzle-loader season opens.
He went hunting on November 3, and the next morning, he took the Defendant to work. When the
prosecutor confronted Mr. Forester with a copy of the 1999-2000 Tennessee Hunting and Trapping
Season Guide, which listed November 8 as the date on which muzzle-loader season opened, Mr.
Forester stated that he must have been poaching because he knew that he had been hunting on
November 3, 1999.

Jeff M oses, whosewifewasthe Defendant’ sfirst cousin, testified that the Defendant worked
on his property trimming trees on November 4. Mr. Moses testified that the Defendant and his
father, Mr. Forester, arrived at about 7:00 am. in a red and white Chevrolet pickup. Shortly
thereafter, Mr. Moses left for work. When Mr. Moses returned at about 2:00 or 2:30 in the
afternoon, the Defendant was performing the requested work. For his labor, Mr. Moses pad the
Defendant with a check, which was dated November 4, 1999, and this check was introduced as an
exhibit. On cross examination, Mr. Moses admitted that he had not informed the police that the
Defendant was on his property trimming trees on November 4, 1999.

Based upon this evidence, the jury found the Defendant guilty of the aggravated burglary of
Regina Hengley’s residence. The Defendant argues that the evidence presented to the jury was
insufficient to sustain his conviction for aggravated burglary. Tennessee Rule of Appellae
Procedure 13(e) prescribesthat “[f]indings of guilt in criminal actionswhether by thetrial court or
jury shall be set asideif the evidenceisinsufficient to support thefindingsby thetrier of fact of guilt
beyond areasonabledoubt.” Evidenceissufficient if, after reviewingthe evidencein thelight most
favorableto the prosecution, any rational trier of fact could have found the essential e ements of the
crimebeyond areasonabledoubt. SeeJacksonv. Virginia 443 U.S. 307, 319 (1979); Statev. Smith,
24 SW.3d 274, 278 (Tenn. 2000). In addition, because conviction by atrier of fact destroys the
presumption of innocence and imposes a presumption of guilt, aconvicted criminal defendant bears
the burden of showing that the evidencewasinsufficient. See McBeev. State, 372 SW.2d 173,176
(Tenn. 1963); see adso State v. Buggs, 995 S.W.2d 102, 105-06 (Tenn. 1999); State v. Evans, 838
S.W.2d 185, 191 (Tenn. 1992); State v. Tugdle, 639 S.W.2d 913, 914 (Tenn. 1982).

Initsreview of theevidence, an appd|ate court must afford the State” the strongest | egitimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Tuggle, 639 S.W.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-evaluatethe evidence” in therecord below. Evans, 838 S.W.2d a 191; see also Buags,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the trial
testimony, the court must resolve them in favor of the jury verdict or trial court judgment. See
Tugdle, 639 SW.2d at 914. All questions involving the credibility of witnesses, the weight and
valueto begiventheevidence, andall factual issuesareresolved by thetrier of fact, not the gppellate
courts. See Statev. Morris, 24 SW.3d 788, 795 (Tenn. 2000); State v. Pappas, 754 S.W.2d 620,
623 (Tenn. Crim. App. 1987).




Aggravated burglary is burglary of ahabitation. See Tenn. Code Ann. § 39-14-403(a). “A
person commits burglary who, without the effective consent of the property owner . .. [e]nters a
building and commits or attempts to commit afel ony, theft or assault.” 1d. § 39-14-402(a)(3). The
Defendant does not contend that an aggravated burglary did not occur; rather, he argues that the
evidence was not sufficient to establish hisidentity asthe burglar. In support of hischallengeto the
sufficiency of the evidence, the Defendant attacksthe credibility of the State switnesses. He points
out that Ms. Hendley was unable to identify him from the first photographic lineup she viewed.
Second, he notes that, although Monica Datz testified that the fingerprint found on Ms. Hensley’s
money jar belonged to the Defendant, another expert told Detective Hope that it was useless for
comparison purposes. He also citesto the testimony of hisown witnesses, who testified that hewas
working on the fourth of November and that his truck was not operable on that date.

ThisCourt doesnot resol ve questionsinvolving the credibility of witnessesor theweight and
value to be given the evidence. See State v. Nash, 104 S.W.3d 495, 500 (Tenn. 2003). Those are
matters entrusted to the trier of fact, not the appellate courts. Seeid.

Viewingtheevidenceinthelight most favorableto the State, we conclude that it issufficient
for arational trier of fact to find beyond a reasonable doubt that the Defendant burglarized the
victim’'shouse. The evidence established that Ms. Hensley saw aman inside her house. Ashewas
leaving, she noticed that he had taken agun from her bedroom closet. Shelater observed that he had
taken money fromajar tha she keptin ahall doset. Asthe manwasleaving, Ms. Hendey saw his
face. From aphotographic lineup, sheidentified the Defendant as the man she had seen. Although
shewas unabl eto pick the Defendant out of aprior lineup, the second lineup contained amore recent
photograph of him. She also tried to remember the license plate number of the vehicle she saw at
her house. She believed it to be 468SJP, but the vehicle to which that license plate was affixed did
not match the description that Ms. Hensley gave of the vehicle that had been at her house. The
Defendant’ slicenseplate number was438SJP. Ms. Hensley described thetruck themanwasdriving
as a small red truck with white pinstripes on each side. This description perfectly matched the
Defendant’ s Toyota truck, dthough the cab of the truck had been painted black. Ms. Hensley dso
identified the Defendant in open court as the person she saw burglarizing her house. MonicaDatz
testified that the fingerprint Detective Hope lifted from the victim’'s money jar matched the
Defendant’ sfingerprint. Thisevidenceissufficient to establish that the Defendant wasthe manwho
entered Ms. Hensley’s house without her consent and stole her gun and the money from her jar.
Although several witnessestestified that the Defendant was working at the time of the burglary and
that histruck wasinoperable on that day, the jurors were entitled to discredit their testimony, which
they obviously did. Thisissue iswithout merit.

Next, the Defendant contends that the trial court imposed an excessive sentence. When an
accused challenges the length, range, or manner of service of a sentence, this Court has a duty to
conduct a de novo review of the sentence with a presumption that the determinations made by the
trial court arecorrect. See Tenn. Code Ann. 8 40-35-401(d). Thispresumptionis*conditioned upon
the affirmative showing in therecord that thetrial court considered the sentencing principlesand all
relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991).
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When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing dternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statement
made by the defendant regarding sentencing; and (g) the potential or lack of potential for
rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103, -210; State v. Brewer, 875
SW.2d 298, 302 (Tenn. Crim. App. 1993); State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim.
App. 1988).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence even if we would have
preferred a different result. See State v. Pike, 978 SW.2d 904, 926-27 (Tenn. 1998); State v.
Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

Inthis case, the presentence report reflectsthat, at the time of sentencing, the Defendant was
thirty-four years old and single.? He dropped out of school after the eighth grade, and the only
employment information listed in the presentence report states that “the Defendant has worked as
aself-employed treetrimmer most of hislife.” The Defendant’ scriminal history includesfivefdony
convictions, including convictionsfor escape, burglary of an automobile, theft of avehicle, andtwo
convictions for theft. The Defendant has also been convicted of six misdemeanors, two of which
were committed while the instant case was pending. The presentence report shows that the
Defendant has twice been enrolled in Alcoholics Anonymous. When asked to describe the
Defendant’ s physical and mental health for the purposes of the presentence report, the Defendant’ s
family responded that his physical health was fair, but his mental health was poor due to “bad
nerves.” They stated that he had been apatient in Lakeshore Mental Hospital, but he was discharged
for lack of insurance. They also stated that the Defendant used marijuana on a regular bass,
approximately two or three times per month.

At the sentencing hearing, Danny Ishill testified regarding much of the Defendant’s prior
criminal history, and he also testified that the Defendant had previoudy been placed on probation,
which had been revoked. Furthermore, hetestified that by looking at the sentences the Defendant
received and the dates on which the subsequent offenses were committed, it was obvious the
Defendant had committed several offenses while on some form of release status.

The Defendant testified at the sentencing hearing that he had not burglarized the victim’'s
house, but that he was willing to pay for the property that was stolen. The Defendant’s mother,
Hester Forester, testified that the Defendant was self-employed as atree trimmer, and he worked as

2The Defendant’ s sister gave a statement for the presentence report in which she referred to the Defendant as
having awife and baby. Also, the Defendant’ smother testified at the sentencing hearing that the Defendant had awife
and an eight-month-old daughter.
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much ashe could. She said that he had been workingto support hiswife and child, and they needed
him.

After establishing that the Defendant possessed five prior felony convictions, thetrial court
properly determined that the Defendant was a Range |11 offender. See Tenn. Code Ann. § 40-35-
107(a)(2), (c). A Range lll offender convicted of aggravated burglary, aClass C felony, is subject
to a potential sentence of ten to fifteen years in confinement. See id. 8§ 40-35-112(c)(3). In
determining the appropriate sentence for the Defendant, the trial court found two enhancement
factors. (1) the Defendant had a previous higory of criminal convictions or criminal behavior in
addition to those necessary to establish the appropriate range; and (2) the Defendant had a previous
history of unwillingness to comply with the conditions of a sentence involving release in the
community. Seeid. 8 40-35-114(2), (9) (2002 Supp.). Thetria court found no mitigating factors.
At the conclusion of the sentencing hearing, thetrial court enhanced the statutory minimum sentence
by one year, resulting in an effective sentence of eleven years.

The Defendant does not challenge the trial court’s application of the two enhancement
factors. Rather, he asserts that the trial court erred by not finding as a mitigating factor that his
“criminal conduct neither caused nor threatened serious bodily injury.” Seeid. § 40-35-113(1).
While the Defendant’ s conduct may have neither caused nor threatened serious bodily injury, we
conclude that this mitigating factor is entitled to little weight. In our view, the two applicable
enhancement factors justify the enhancement of the statutory minimum sentence by oneyear. This
issue is without merit.

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE



